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CBOBO/IHOE UCITI0JIb3OBAHUE TOBAPHbBIX 3HAKOB
B OIITMCATEJIbHBIX HEJ/JIAX BE3 COIVTIACUA ITIPABOOBJIAZATEJIA

AHHOMayusA: cmamusi NOCBAWEHA PACCMOMPEHUK 80NPoca 0 c8060OHOM UC-
No0/163080HUU MOBAPHbLIX 3HAKO8 8 ONUCAMENbHLIX Yeasax 6e3 co2aacusi npaso-
obsnadamensi. B daHHoU pabome aHaauzupyromcsi nodxodbl pa3HvlX CMpPAH O
peaynuposaHuu daHHO20 8onpoca, npusedeHa cydebHasi npakmuka. Cmamos
codepicum 8b1800 06 UCNOAb308AHUU MOBAPHO20 3HAKA MPemuvUuM AUYOM 6e3
coaaacus npagoobaadamensi.

Kaloyegwle csno06a: mosapHblll 3HAK; €80600HOe UCNO0/1b308aHUE MOBAPHO20
3Haka; dOKMpUHA onuUCcame1bHO20 UCNO0/1b308AHUSI MOBAPHO20 3HAKA.

OCCHUICKOEe 3aKOHO/AaTeIbCTBO HE COJIEP>KUT HOPM, PETYJINPYIOLIHUX CBOOO-
HO€ UCIO0JIb30BaHMe TOBApPHbIX 3HAKOB B ONHMCATEJ/bHbIX LlessIX 6e3 corJia-
cus npaBoob6JsiazaTesiss. Ho 3aKOHbBI HEKOTOPBIX 3apy0OeXXHbIX CTPaH Mpejy-

CMaTpPHUBAIOT pPeryJMpoBaHue JaHHOI'0 BOIpoca.

B yacTHOCTH, 3aKOHOZaTebCTBO B cTpaHax EBponelickoro Coro3a cofepKuT
HOPMbI 06 OTpaHUYEHUU UCKIIYUTEbHBIX IPaB HAa TOBapHble 3HakU. CorsiacHo
noJsioxxeHusM JlupektuBbl EBponeiickoro [TapsiamenTta u CoBeta EC 2015/2436
oT 16.12.2015 («O cbaimkeHUU npaBa rocyaapctB — 4jeHoB EC B oTHolLIeHUHU
TOBapHBIX 3HAKOB») BJaJieJiel] 0603HaYeHUs He JJOJIXKEH OrPAaHUYUBATh €ro Uc-
N0JIb30BaHME B CAeyOUIMX CAyYasax:

— €eCJIU TPeThsl CTOpPOHA sABJIsieTCs PU3UUECKUM JIULIOM;

— ecsii 0603HAYEHUEe IPUMEHSIETCS [IJIsl ONMCAHUs BU/]a, KAueCTBa, KOJIMYECTBa,
$YHKIIMOHA/JIbHOTO Ha3HAYEeHUs], IEHHOCTH, MeCTa MPOUCX0XK/JeHUs1 ToBapa/
yCJIyT, BpEMEHU MPOU3BO/ICTBA UJIH APYTUX XapaKTEPHUCTHUK;

— ec/iM 0603HaYeHre He0OX0AMMO 1Sl UAEHTUGUKALMU CXOAHbIX TOBAPOB/yCIyT
(HampuMep, KOMIJIEKTYIOLMX Y3JI0B UJIH 3allaCHbIX YaCTeN B aBTOCEPBUCE);

— ecJIM TOProBasi MapKa NpUMeHsIeTCs JJis XyA0>)KeCTBEHHOTO BbIpaXKeHHUSI.
Ocob6eHHO LIMPOKO JaHHbIM Bonpoc peryaupyetcd B CIIA. TaM caoxuiach

JIOKTPHHA 106pOCOBECTHOTrO OMKUCATENbHOI0 UCIO0Jb30BaHUs TOBAPHOTr'0 3HAKA

(fair descriptive use) u cyiecTByeT 60JibllIO€ KOJUYECTBO CyA€O0HON MPAKTUKU.

CorsnacHo § 33(b)(4) 3akoHa JIanxeMa' He CYUTAETCS HapyIIeHUEM UCKJIFOUUTEb-

HOTO MpaBa Ha TOBAapHbIM 3HAK UCNOJb30BaHUE UHBIM JIUIOM ONKUCATEJbHOTO

(ZeckpunTUBHOr0) 0603Ha4Y€HHs], B TOM YMCJIe TEPMUHA UM CHMBOJIA, €CJIM TaKOe

0603HavYeHHEe He IPUMEHSETCSI B KAYeCTBEe TOBAPHOT'0 3HAKa U UCIMOJIb3yeTCs

YeCTHO U JI0O6OPOCOBECTHO C TeM, YTOObI OMKCATh TOBAPbI UJIU YCJAYTU COOTBET-

CTBYIOILETO CY6bEKTA.

! The Lanham (Trademark) Act (Pub.L. 79-489, 60 Stat. 427, enacted July 5, 1946, codified at 15
U.S.C. § 1051 et seq. (15 U.S.C. ch. 22)).
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TPAJIMLIUM POCCUMCKOT'O BPEH/IUHTA:
OCHOBHBIE ITPOBJIEMbI U NEPCIIEKTUBEI TPABOBOT'O PEI'YJIMPOBAHUA

Hanpumep, B aene Zatarain’s, Inc. v. Oak Grove Smokehouse, Inc. 698 E2d 786 (5th
Cir. 1983) oTBETYHK UCII0JIb30BaJ/ Ha YIIAaKOBKaX MAaHUPOBKHU JJil )KapKH BblpaKe-
Hue Fish fry, cxonHoe 10 cTeneHu cMellieHUs ¢ TOBAapHbIM 3HaKoM ucTia Fish-Fri,
3aperucTpUPOBAHHbIM B OTHOLIEHUU CMecel AJid NaHupoBKU. Cy/i IpU3HaJI, 4YTO
0603HaYeHHE UCTILA SBJISETCS OXpPaHsEMbIM, HO OTKJIOHUJI UCK TI0 CJeAyI0LeMy
OCHOBaHMIO: TOBapHBIY 3HAK UCIOJb3yeTCs AJIS ONIMCAaHUS TOBapa, a He 1jesiei
WHAWBU/Iya/IU3al[MH, U He B 3HAYE€HHUH, 3aJI0)KEHHOM B TOBApHbBIN 3HAK .

B npouecce paccMoTpeHus cyae6HbIX ciopoB cyabl CIIIA f10/KHBI IPUHUMATD
BO BHUMaHHUe:

— pemyTaluIo TOBApHOro 3HaKa NpaBo06J1aJjaTe s, eCJIM OHa UMEeeTCs;
— MCII0JIb3yeTCs JIU CXOLHOe 0003HaYeHHe B KayeCTBe YKa3aHUs MecTa IPOouC-

X0X/IeHUsI TOBapa;

— KOHTEKCT, B KOTOPOM TPeThs CTOPOHA UCNOJIb3yeT CX0LHOe 0003HaYEHHUE.

B poccuiickoi cyie6HOM NpaKTHKe MOXXHO HAUTU HEKOTOPOE KOJIMYECTBO
Cy/leOHbIX pellleHUH, B KOTOPBIX OTPAXKeHbI TPABOBbIE MO3UI[UU, CXO/IHbIE C CYyAaMHU
CLIA.

Hanpumep, npu paccMoTpeHuu ogHoro u3s Aen Cyg o UHTeJIEKTYaJbHbIM
npaBaM P® oTMeTuJ1, 4TO NpOCTOE YIIOMHUHAHUE CJI0BECHOI'0 0003HaYeHK s, BXO-
JiS11ero B 06’beM NpPaBOBOM 0XpaHbl TOBAPHOI0 3HAKa, He SIBJISIeTCS UCI0JIb30Ba-
HUeM nocsenHero. 0CO6€HHO 3TO KacaeTcs CJy4yaeB, KOT/a TaKoe 0603HadYeHue
HeceT CMbICJIOBYI0 HAarpy3Ky, UCN0JIb3yeTCs B IPSIMOM CJIOBAPHOM 3HAa4€HUU U
0€e30THOCUTEJILHO K TOBApaM U yC/ayraM, AJis KOTOPbIX 3aperuCTPUPOBaH 3HAK®.

MoxxHO caenaTh BbIBOJ O TOM, YTO TOBAapHbIM 3HAK J0JDKEH BBICTYIATh B
KayecTBe WAeHTUPUKaATOpa TOBApPOB (YCJAyr) U UCHO0JIb30BaThCS B 1eJ/IIX UH/U-
BU/lya/IN3alU¥ TOBAPOB, YKa3aHUs Ha UCTOYHUK UX poucxoxaeHus. Eciu cxon-
HO€ C TOBapHBbIM 3HAKOM 0003HauyeHHe UCI0JIb3yeTCs B UHbIX LeJISIX U [IPU 3TOM
OTCYTCTBYEeT PUCK BBeJieHHsl IOTpebUTe el B 320y AeHHe, IeMCTBHUS peAIo-
JlaraeMOoro HapyIlIuTe s HaX0AATCS 3a FPaHUL[@MU UCKJIYUTEJNbHOTO NPaBa, a
IIOTOMY He MPeJCTABASAIT HapyleHus*.

2 «The defense is available only in actions involving descriptive terms and only when the term is
used in its descriptive sense rather than its trademark sense.» // URL: https://cyber.harvard.edu/
metaschool/fisher/domain/tmcases/zatar.htm.

3 NocraHosneHne CUM PO ot 16.07.2018 no aeny No A33-25467/2016.

4 «MpaBo MHTeNneKkTyanbHon cobctBeHHOCTU. CpeacTBa UHAMBUAYANU3aALMU : Yy4ebHUK» (Tom 3)
(nop o6, pea. /1. A. Hosocenosoit) («CtaTtyT», 2018).
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